©0@® LEXOLOGY Consulting editor
++¢ Getting The Deal Through Sl & Kissel LLP




Lexology GTDT - Ship Finance

Ship Finance

Consulting editors

Hoyoon Nam
Seward & Kissel LLP

Quick reference guide enabling side-by-side comparison of local insights into ship finance issues,
including in each jurisdiction due diligence; repayment; registration of vessels; ship mortgages and other
liens over vessels; collateral; tax considerations for vessel owners; insolvency and restructuring
considerations; and recent trends.

Generated 21 June 2022

The information contained in this report is indicative only. Law Business Research is not responsible for any actions (or lack thereof) taken as a result of
relying on or in any way using information contained in this report and in no event shall be liable for any damages resulting from reliance on or use of
this information. © Copyright 2006 - 2022 Law Business Research

00@® LEXOLOGY

+o¢ Getting The Deal Through

© Copyright 2006 - 2021 Law Business Research www.lexology.com/gtdt 1/20



Lexology GTDT - Ship Finance

Table of contents

DUE DILIGENCE
Demonstrating title or legal ownership

Liens

Public registry searches

Debt obligation

Obligations of foreign lenders

REPAYMENT
Central bank and regulatory approval

Usury laws
Withholding taxes

REGISTRATION OF VESSELS
Eligibility for registration

Registry for international shipping operations

SHIP MORTGAGES AND OTHER LIENS OVER VESSELS
Types of ship mortgage

Required form

Registration of mortgages
Filings on transfer

Maritime liens

Non-mortgage liens

‘Foreign’ flag vessels
Enforcement of mortgages

Sale by mortgagee

Default under mortgage
Limitations on rights of self-help
Duties to owner or third-party creditors

COLLATERAL

Finance leases

Security interests
Share pledges

00@® LEXOLOGY

+s2 Getting The Deal Through

© Copyright 2006 - 2021 Law Business Research www.lexology.com/gtdt 2/20



Lexology GTDT - Ship Finance

TAX CONSIDERATIONS FOR VESSEL OWNERS
Domestic taxation

Tonnage tax
Tax incentives
Other tax provisions

INSOLVENCY AND RESTRUCTURING
General scheme of reorganisation or insolvency administration

Foreign court rulings

Model Law on Cross-Border Insolvency
Order of priority

Security provision by vessel owner
Law of fraudulent transfer

Petitions by creditors

Model Netting Act

UPDATE AND TRENDS
Current developments

LAW STATED DATE
Correct on

00@® LEXOLOGY

+s2 Getting The Deal Through

© Copyright 2006 - 2021 Law Business Research www.lexology.com/gtdt 3/20



Lexology GTDT - Ship Finance

Contributors
USA
Hoyoon Nam SEWARD & KISSEL LLP
- nam@sewkis.com

‘\-‘ Seward & Kissel LLP

00@® LEXOLOGY

se¢ Getting The Deal Through

© Copyright 2006 - 2021 Law Business Research www.lexology.com/gtdt 4/20



Lexology GTDT - Ship Finance

DUE DILIGENCE

Demonstrating title or legal ownership

How does one demonstrate title to or legal ownership of a vessel registered under the laws of
your jurisdiction?

Vessels — at least most commercial vessels and, in some instances, pleasure craft — are registered under the laws of
the United States with the United States Coast Guard. The title to some pleasure craft is registered with the various
states, but virtually all commercial watercraft, especially those trading internationally, are documented under federal
law. The Coast Guard office responsible for the registration of title and the recording of liens is the National Vessel
Documentation Center (NVDC) located in Falling Water, West Virginia. The NVDC maintains all records regarding title to
US-flagged vessels. The NVDC will issue a certificate of ownership (Form CG-1330), which will indicate the identity of
the registered owner of a vessel and will list any liens, predominantly mortgages, that have been recorded against the
vessel (much like a transcript of registry available under the laws of those jurisdictions whose merchant marine laws
are based on those of England). The NVDC will also issue abstracts of title (Form CG-1332), which will detail the
history of all transfers and liens that have been recorded against the relevant vessel and any discharges of those liens
from the date of initial issuance of a certificate of documentation for the vessel under the US flag. All transfers of title
are evidenced by bills of sale.

Law stated - 10 May 2022

Liens
How can one determine whether there are any liens recorded over a vessel?

A request to the NVDC for a certificate of ownership will produce a document that will list any liens that have been
recorded against a vessel. Generally, the only liens recorded are preferred mortgage liens, although, unlike many other
registries, US law permits the filing of a notice of claim of lien by anyone asserting a lien against a documented vessel.
Most maritime liens arise by operation of law and there is no requirement that they be recorded with the NVDC, the
exception being mortgages. All vessel mortgages must be recorded with the NVDC in order to be valid ‘preferred
mortgages’ that can be enforced by a foreclosure proceeding in the US federal courts.

Law stated - 10 May 2022

How does one determine whether there are any security agreements, liens, charges or other
encumbrances granted by a vessel owner or affiliated party who might be a borrower, guarantor
or other credit party in connection with a vessel finance transaction?

In order for a vessel to be registered under the US flag, the vessel (among other things) must be owned by an individual,
partnership, trust, association, corporation or other entity that meets certain requirements of US citizenship, the exact
requirements depending, for example in the case of a corporation or like entity, on the nature of the registry
endorsement sought. While maritime liens (other than mortgages) are by their nature inchoate ‘secret’ liens, not
normally recorded anywhere, in cases of non-maritime liens, perfection of these liens is often accomplished by the
filing of a Uniform Commercial Code financing statement (Form UCC-1) in the jurisdiction in which the liens’ grantor is
'located' - in the case of an individual, where it has its principal place of business (in the case of certain entities), or in
the jurisdiction wherein the grantor was formed, in the case of a corporation or similar entity.

The actual rules can be rather complex in certain circumstances, but are comparatively simple in the instance most
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likely applicable in the case of financing a US-registered commercial vessel. In these instances, the relevant party is
likely to be a corporation formed under the laws of one of the 50 states of the United States. If so, a creditor would
perfect its security interest granted under a security agreement by filing a UCC-1 in the state of incorporation of the
debtor. Hence, in order to determine whether any such security interests exist against a party, one can perform a UCC
search (there are many services that perform this function for a nominal fee) in the relevant state or states.

Law stated - 10 May 2022

Public registry searches
Can one determine whether an obligor registered in your jurisdiction is duly organised and in
good standing from a search of a public registry?

Yes. If the obligor is a corporation, limited liability company or like entity a request to the relevant
jurisdiction’s secretary of state’s office (again, typically performed through a third-party service provider) can confirm if
the obligor is in good standing (ie, it continues to exist as a legal entity and is current in its filing fees), or that it no
longer is in good standing, in which case further due diligence will be required to determine the exact status of such
entity.

Law stated - 10 May 2022

Can the shareholders or other equity interest holders, directors and officers or other authorised
signatories of an obligor organised in your jurisdiction be determined from a search of a public
registry? If not, how are these parties customarily identified?

Generally, no. Except in certain limited circumstances, there is no requirement that a list of officers, directors or
shareholders be made publicly available. This is not true, of course, in the case of a publicly traded company, which
must file an annual report identifying its principal executive officers. Additionally, holders of 5 per cent or more of a
publicly traded US company must file a Form 13D with the US Securities and Exchange Commission. However, none of
this information is customary in the case of a private company, in which instance the information must be obtained
through due diligence or by way of a certificate of someone within the subject entity’s business (ordinarily the company
secretary) who will certify to this information.

Law stated - 10 May 2022

Debt obligation

What corporate or other entity action is necessary for an obligor to enter into or guarantee a debt
obligation? When is action by the board of directors or other governing body required? Must
shareholders approve a guarantee?

Historically, guarantees of third-party obligations were considered ultra vires or beyond the scope of a company’s
business and, therefore, beyond its corporate power. While that concept is no longer rigidly embedded in the corporate
laws of many states, the laws of some do explicitly provide that any guarantee, whether it is clearly within the intended
scope of such corporation’s business or not, will be enforceable if the shareholders of such corporation approve the
issuance of the guarantee.

With respect to debt obligations that clearly fall within a corporation’s business scope, no shareholder approval is
usually required, but a determination needs to be made as to whether or not the incurrence of the debt obligation is
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within the ordinary course of the company’s business and whether it can be stated that it is part of the day-to-day
business of the company. Matters that are not ordinary, day-to-day matters should be approved by a company’s board
of directors or, if the corporation has delegated such power to an executive committee, the executive committee.

The laws of each US state are different and while many matters governing corporate law are consistent from state to
state, not all such matters are and the laws of each relevant state should be reviewed by a qualified practitioner within
such state. Moreover, each corporation will have its own unique certificate or articles of incorporation and by-laws and
these need to be reviewed to make any authoritative determination regarding the foregoing.

Law stated - 10 May 2022

Obligations of foreign lenders

Must foreign lenders qualify to do business in your jurisdiction to extend credit to a borrower
organised in your jurisdiction? Will foreign creditors be deemed resident as a consequence of
making a loan or other extension of credit to an obligor within your jurisdiction?

As a general rule, no. Simply making loans is not considered to be ‘banking’, which is a complex, regulated enterprise.
But the laws of each relevant state should be examined. Similarly, a lender will not ordinarily be deemed resident within
the US solely by virtue of making a loan to a US-based entity or individual, but this is an area that defies generalisation
and broad, sweeping conclusions of this sort are of limited value. Each case should be looked at individually.

Law stated - 10 May 2022

REPAYMENT
Central bank and regulatory approval

Is central bank or other regulatory approval required for repayment of a loan in foreign currency?

No. However, as the legal currency of the US is the dollar, the courts of most states will only award judgments in dollars.

Law stated - 10 May 2022

Usury laws
Do usury laws limit the interest payable to a lender in respect of a vessel financing?

Each state has its own usury laws, but many do not apply them for commercial transactions that meet certain size
thresholds. The law with respect to ship mortgages has no independent usury limitations.

Law stated - 10 May 2022

Withholding taxes
Are withholding taxes payable on principal or interest payments to non-resident lenders?

Loans by foreign lenders to US-resident parties may be subject to withholding taxes. As a consequence of certain
bilateral treaties and reciprocal exemptions in the respective domestic laws, many transactions are not subject to
withholding taxes, but each transaction must be examined under federal law and the laws of the relevant state.

Law stated - 10 May 2022
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REGISTRATION OF VESSELS
Eligibility for registration

What vessels are eligible for registration under the flag of your country? Are offshore drilling rigs
or mobile offshore drilling units considered vessels under the laws of your jurisdiction? What is
the effect of registration?

As defined in section 3 of Title 1 of the US Code, the word ‘vessel’ includes ‘every description of watercraft or other
artificial contrivance used, or capable of being used, as a means of transportation on water’. Recent interpretations of
that expression by the US Supreme Court have injected an element of uncertainty into what legal practitioners once
thought was a well-settled area of law, but the prevailing view is that the definition includes offshore drilling rigs and
mobile offshore drilling units.

Any ‘vessel’ of at least five net tons, not documented under the laws of a foreign country, is eligible for registration with
the National Vessel Documentation Center (NVDC), provided it is owned by a citizen of the US. A federal registration of
a vessel allows the vessel to fly the US flag and makes it eligible to become subject to a ‘preferred mortgage’, which is
generally considered to entitle the mortgagee to superior treatment compared with state-titled vessels.

Law stated - 10 May 2022

Who may register a vessel in your jurisdiction?

A US-flagged vessel must be owned by a US citizen to be documented with the NVDC. However, there are different
levels of citizenship with respect to certain entities and for certain trades. For example, a corporation seeking to
register a vessel must be formed under the laws of the US or a state thereof, its chief executive officer must be a US
citizen and no more of its directors may be non-citizens than a minority of the number need to constitute a quorum of
the board, but the shareholders need not be US citizens. However, if the vessel is intended to be used in the US
coastwise trade (or the American fisheries trade) the corporation must be at least 75 per cent owned by US citizens.

The complete rules and procedures for determining when an entity (as opposed to an individual) is a US citizen are
voluminous and the foregoing is a mere example. A full analysis is beyond the scope of this summary and each case
must be looked at thoroughly and independently.

Law stated - 10 May 2022

Registry for international shipping operations
Is there an alternate registry for international shipping operations?

’

No, there is no ‘alternate’ registry. Many US owners, both public and private, register commercial vessels with ‘open
international registries such as the Marshall Islands, Liberia and Panama if there is no compelling commercial need to
register those vessels under the US flag.

Law stated - 10 May 2022

SHIP MORTGAGES AND OTHER LIENS OVER VESSELS
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Types of ship mortgage
What types of ship mortgages exist and what obligations may a ship mortgage secure? Can
contingent obligations, including swap obligations, be secured? Are there standardised forms?

Generally, ship mortgages may secure any indebtedness, including (subject to certain limitations) swaps and other
contingent obligations. However, considerable care must be given to the drafting of a mortgage covering such
contingent obligations as well as the methodology employed for calculating the amount of such obligations. There is
no prescribed form of mortgage in the US. Unlike the English model, there is no statutory short form accompanied by a
deed of covenants. Rather, a preferred mortgage typically includes the limited information required by law and National
Vessel Documentation Center (NVDC) procedures as well as whatever covenants the parties choose to include. The
ship mortgage, therefore, is by practice and custom a more comprehensive document than a statutory form mortgage.

Law stated - 10 May 2022

Required form
Give details of any required form for ship mortgages in your jurisdiction.

While no form is required, a mortgage must:

identify the vessel;

* state the name and address of each party to the instrument;

* state the amount of the direct or contingent obligations (in one or more units of account as agreed to by the
parties) that is or may become secured by the mortgage, excluding interest, expenses and fees;

* state the interest of the grantor, mortgagor or assignor in the vessel;

* state the interest mortgaged; and
be signed and acknowledged.

Law stated - 10 May 2022

Registration of mortgages

Who maintains the register of mortgages? What information does it contain and where are such
filings to be made? What is the effect of registration?

The NVDC maintains the register of vessels. The effect of a proper recording of a mortgage is that it becomes a
‘preferred mortgage’ entitled to the priority set out in the applicable statute (formerly the Ship Mortgage Act and now
codified in Title 46 of the US Code section 31322 et seq).

Law stated - 10 May 2022

Must the total amount of the mortgage be stated therein? Must the mortgage contain a maturity
date? Must the underlying debt instrument be filed with or attached to the recorded mortgage?

The total amount of the mortgage must be stated therein. The underlying debt instrument does not need to be filed
with or attached to the recorded mortgage, but if the debt instrument is not attached, the mortgage instrument itself
should set forth sufficient information to be able to allow a court being asked to enforce the mortgage (or a third party
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inspecting the documents on file with the NVDC) to determine what debts are in fact secured by the mortgage and in
what instances the can mortgage be enforced. Hence, the practice has developed that the principal debt instruments
are filed as annexes to the mortgage document itself.

Law stated - 10 May 2022

Can a mortgage be registered in the name of an agent or trustee for the benefit of multiple
lenders?

Yes. Because of the historical antecedents of ship mortgage law, a mortgage is generally viewed at law as being a
contingent grant of title to the vessel and not a mere grant of a security interest. Since a trustee can hold property for
one or more beneficiaries but an agent cannot hold title for its principal, the mortgage is usually granted in favour of the
collateral agent for a syndicate of banks acting in capacity as trustee.

Law stated - 10 May 2022

Filings on transfer
If the mortgagee is an agent or trustee for a lending syndicate, must any filings be made upon
transfer of a portion of the underlying debt among existing lenders or to a new lender?

If a member of the syndicate is transferring its interest in the underlying debt to another party, no filing need be made
with the NVDC unless the mortgagee itself is changing. If the latter is the case (which is typical in a bilateral loan
transaction or if the agent or trustee was the principal lender and is exiting the transaction), an assignment of
mortgage should be recorded with the NVDC.

Law stated - 10 May 2022

If the mortgagee transfers its interest to a new lender, agent or trustee what filings are required?
Is the mortgagor’s consent required?

The mortgage assignment should contain the same formalities as those for a mortgage, other than the requirement of
a reference to a total amount.

Law stated - 10 May 2022

Maritime liens
What other maritime liens over vessels are recognised in your jurisdiction? Do these claims give
rise to a right to arrest a vessel? In what circumstances may associated ships be arrested?

With certain very limited exceptions, any person providing ‘necessaries’ to a vessel is entitled to a maritime lien claim
enforceable by a civil action in rem in the federal courts. What comprises a ‘necessary’ has been the subject of
extensive litigation in the courts. Obvious necessaries are fuel oil and repairs, but particular contexts give rise to more
esoteric issues. Litigation has taken place in the courts over whether a fishfinder on a fishing vessel is a necessary,
whether a piano is a necessary on a cruise vessel and whether seismic equipment on an oil exploration vessel is a
necessary. As in the case of other areas of the law, each asserted claim must be independently examined in the
context in which it arises, but one can state as a general rule that the supplier of goods and services to a vessel
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essential for the operation and navigation of that vessel is likely to have a lien for the supply of necessaries. It is
important to note that in many circumstances the US courts will look to the law of the jurisdiction in which the claim
arose to determine the existence of the lien. Hence, notwithstanding the foregoing, if the jurisdiction where fuel oil was
supplied to a vessel does not grant the supplier a lien under local law, the federal courts might not recognise it.

Other liens recognised under US law include:

* those for the wages of the master and the crew of a vessel and for any stevedore employed directly by a vessel;
* liens for damages arising out of maritime tort;

* liens for general average; and

* liens for salvage, including contract salvage.

Law stated - 10 May 2022

What maritime liens rank higher than a mortgage lien?

The following liens and any that arose before the recording of the relevant mortgage, will have priority over the
mortgage, as will expenses for the vessel while in the possession of the court during a foreclosure proceeding:

* those for the wages of the master and the crew of a vessel and for any stevedore employed directly by a vessel;
* liens for damages arising out of maritime tort;

* liens for general average; and

* liens for salvage, including contract salvage.

Additionally, a lien for necessaries supplied in the US has priority over the lien of a preferred mortgage on a foreign-
flagged vessel.

Law stated - 10 May 2022

Non-mortgage liens
May non-mortgage liens be recorded over a vessel?

A party asserting a maritime lien claim against a US flag vessel may file a notice of claim of lien with the NVDC. The
filing of such a notice does not alter or change the priority of the claim or, by itself, create a lien. However, creditors
sometimes file these notices to create procedural hurdles for future sales of the relevant vessel or to put mortgagees
and other third parties on notice of the claim.

Law stated - 10 May 2022

‘Foreign’ flag vessels
Will mortgages on ‘foreign’ flag vessels be recognised in your jurisdiction? If so, do they share the
same priority as those on vessels registered under the laws of your jurisdiction?

Yes, assuming they were properly executed and recorded at the vessel's home port or in a central registry in
accordance with the laws of such foreign jurisdiction. Except for liens for necessaries supplied in the US, which have
priority over the lien of a preferred mortgage on a foreign-flagged vessel, the priorities are the same.
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Law stated - 10 May 2022

Enforcement of mortgages

What is the procedure for enforcing a mortgage in your jurisdiction by way of foreclosure? Are
interlocutory sales permitted? How long does a judicial sale take? What are the associated court
costs and how are they calculated?

A mortgage foreclosure proceeding is started by the mortgagee filing an ex parte motion for the arrest of the subject
vessel with the federal district court of the jurisdiction wherein the vessel is found at the time the arrest is sought. If
such motion is granted (upon the successful demonstration of a prima facie case), the vessel will be arrested. If the
owner is unable to post a bond or other security for the mortgage claim, the vessel will remain in the custody of the
court pending an interlocutory sale thereof. Once such sale occurs at a public auction any lien claims asserted against
the vessel (including the mortgage lien) shall attach to the proceeds of the sale and the parties will either settle or
litigate their competing claims before the court.

The length of the process is variable and will depend on the circumstances at hand, including whether the owner
contests the arrest as unlawful, the court’s docket and any claims brought by creditors with respect to the setting of a
minimum sales price at auction. Nonetheless, while the eventual litigation over the priority of lien claims may take
upwards of a year, the process from arrest to interlocutory sale is measured in months.

Law stated - 10 May 2022

Sale by mortgagee
May a vessel be sold privately by a mortgagee? Will the sale discharge liens over the vessel?

While a vessel may be sold by a mortgagee at a private sale if the mortgage instrument provides for such a right, such
private sale will not be deemed to discharge liens against the vessel. Such a discharge can only occur through a judicial
process.

Law stated - 10 May 2022

Default under mortgage
Will the courts of your jurisdiction enforce mortgage provisions stipulating the appointment of a
receiver on default under the mortgage?

The court in which a civil action in rem has already been commenced may appoint a receiver and authorise the receiver
to operate the mortgaged vessel, but such a court shall retain in rem jurisdiction over the vessel even if the receiver
operates the vessel outside the district in which the court is located. This procedure is seldom, if ever, used in the
United States, and is different from the type of receiver that may be appointed under the laws of other jurisdictions.

Law stated - 10 May 2022

Limitations on rights of self-help
What are the limitations on rights of self-help by a mortgagee?

Self-help remedies cannot be exercised if the exercise thereof would cause a breach of the peace.
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Law stated - 10 May 2022

Duties to owner or third-party creditors
What duties does a mortgagee owe to an owner or third-party creditors?

Generally, beyond the duty to act in good faith, a mortgagee owes no duties to an owner in default or to a third-party
creditor. However, there have been cases brought in the US courts by third-party creditors that have alleged that due to
its continued support of an otherwise insolvent debtor, a mortgagee was essentially a co-venturer with the vessel
owner and should have its claim equitably subordinated to that of the third-party creditor. Historically, these claims
have met with little success, but the risk thereof should not be completely discounted.

Law stated - 10 May 2022

COLLATERAL
Finance leases

May finance leases or other charters be recorded over vessels flagged under the laws of your
jurisdiction?

No.

Law stated - 10 May 2022

May finance leases be recharacterised by a court as a financing contract? If so, is there any
procedure for protecting the lessor’s interest against third-party creditors?

There is always a risk in a bankruptcy proceeding that a debtor, bankruptcy trustee or third-party creditor will raise the
argument that a lease — depending on its characteristics — is a financing contract, not a true lease and that the asset at
issue is an asset within the estate of the bankruptcy debtor. The consequences of such a claim, should it prevail, are
serious. First, the lessor or creditor cannot seek to terminate the lease and repossess the asset. Second, the lessor
may be deemed an unsecured creditor of the debtor since it will not have a recorded security interest anywhere. While
parties to equipment leases involving equipment subject to the Uniform Commercial Code often file precautionary
UCC-1 forms for this reason, as there is no comparable mechanism under the US Ship Mortgage Act pursuant to which
a lessor may file a claim of security interest.

Law stated - 10 May 2022

Security interests
How is a security interest created over earnings of a vessel, charter contracts, insurances, etc?
How are these security interests perfected?

These interests are created by assignments, assignments of charters, assignments of insurances or other security
agreement. The security interest granted thereunder will be perfected by the filing of UCC-1 forms under the Uniform
Commercial Code to the extent the collateral or the debtor are located in the United States.

Law stated - 10 May 2022
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Must security interests against non-vessel collateral be registered to be enforceable? If so, where
are such filings made?

Security interests in non-vessel collateral (subject to certain exceptions such as pledges of stock, pledges of deposit
accounts and certain mobile equipment subject to certificates of title) are created by a grant of security interest
pursuant to a security agreement and the filing of a UCC—1 form.

Law stated - 10 May 2022

How is a security interest over a deposit account established? How is a security interest
perfected?

Security interests in deposit accounts are governed by article 9 of the Uniform Commercial Code. The security interest
is granted by an assignment or pledge. Perfection is achieved by the secured party obtaining control over the account,
usually by way of a ‘control agreement’ whereby the depositary holding the account agrees to act pursuant to the
instructions of the secured party.

Law stated - 10 May 2022

How are security interests in non-vessel collateral enforced?

This will depend on the nature of the collateral, particularly whether the collateral is in the possession of the secured
party or a third party, or a claim. Collateral such as shares that have been certificated are usually held by the pledgee
and can be sold by public auction or private sale without judicial intervention. In the case of an account pledge, notice
is usually sent to the depositary with instructions to remit funds in the account to the secured party. Similarly, in the
case of claims for payment, notice can be sent to the account debtor with instructions to remit proceeds of the claim to
the secured party. The debtor may seek court action to prevent any action by a secured party that it sees as unlawful,
but (subject to a Chapter 11 bankruptcy filing) the secured party should prevail if it has been granted a security interest
and has been properly perfected.

Law stated - 10 May 2022

Share pledges
How are share pledges for vessel financings established? Are share pledges or share charges
common in your jurisdiction?

Share pledges are established by the execution of a share pledge agreement. For the share pledge thereunder to be
perfected, the shares being pledged must be delivered to the pledgee if in certificated form or made the subject of a
control agreement with a securities intermediary (such as a clearinghouse or broker) if in uncertificated form.

It is custom and practice in vessel financings in the US that share pledges also require delivery of an irrevocable proxy
giving the pledgee the right to vote the shares upon default, an undated instrument of transfer empowering the pledgee
to transfer the shares upon default and sometimes undated letters of resignation and authority from the directors or
officers. All of this is subject to certain limitations in those instances where vesting control in a non-US pledgee could
violate law limiting transfer of control of US flag vessels or give rise to tax concerns, such as causing a deemed
dividend of otherwise tax-deferred income (earnings of a controlled foreign corporation engaged in international
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shipping).

Law stated - 10 May 2022

Is there a risk that a pledgee, before or after exercise of the share pledge, may be exposed to
debts or other liabilities of the pledged company?

The exercise of a pledge does not cause the pledgee of shares to be liable for the debts of the pledged company any
more than the shareholders who pledged the shares would be in the first instance. This concern is most often raised in
the oil pollution context, but unless the pledgee is exercising operational control of the relevant vessel there is little risk
of liability.

Law stated - 10 May 2022

TAX CONSIDERATIONS FOR VESSEL OWNERS

Domestic taxation

Is the income earned by the owners of vessels registered in your jurisdiction subject to domestic
taxation? At what rate?

Other than with respect to a limited class of owners of US-flagged vessels participating in the tonnage tax regime,
income tax is based solely on income earned by the owners sourced within the US or on the income of the taxpayer if it
is a US resident. The flag of the vessel is essentially irrelevant.

Law stated - 10 May 2022

Tonnage tax

Is there an optional tonnage tax exempting vessel owners from tax on income?

Subchapter R to the US Internal Revenue Code allows both US and non-US corporations to elect to be taxed in certain
circumstances on the basis of the tonnage of their US-flagged fleet used in ‘United States foreign trade’, rather than on
their income from such activities, provided the corporation is the ‘operator’ of one or more partially or fully self-
propelled US-flagged vessels of at least 10,000 deadweight tonnage, which are used exclusively in US foreign trade.

Law stated - 10 May 2022

Tax incentives

What special tax incentives are available to shipowners registering vessels in your jurisdiction?

To the extent that the owners have taxable income in the US, US-flagged vessels are subject to the accelerated cost-
recovery system rules allowing owners to depreciate the vessels faster than ordinary straight-line depreciation for tax
purposes.

The Capital Construction Fund rules also allow owners of US-flagged vessels to shelter some income from taxation if
the income otherwise subject to tax is set aside to build future vessels in the US or make capital expenditures with
respect thereto. There are currently no available investment tax credits for shipping.

Law stated - 10 May 2022
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Other tax provisions
Are there any other noteworthy tax provisions specifically applicable to shipping, shipping income
or ship finance?

Section 883 of the Internal Revenue Code exempts foreign corporations with US-sourced income from shipping or the
leasing or hiring out of a vessel from US income tax if the jurisdiction wherein the ultimate owners are based exempts
US shipowners from taxation for similar activities in their jurisdiction, whether by reciprocal exemption or by tax treaty.
Additionally, US taxpayers owning foreign-flagged vessels through ‘controlled foreign corporations’ may in appropriate
circumstances defer taxation on the income earned by such corporations until it is distributed or deemed distributed
back to the US shareholders.

Law stated - 10 May 2022

INSOLVENCY AND RESTRUCTURING

General scheme of reorganisation or insolvency administration

Is there a general scheme of reorganisation or insolvency administration in your jurisdiction?

Yes, in the US this would be Chapter 11 of the US Bankruptcy Code. Chapter 11, as it is widely known, is a complex
scheme administered by separate bankruptcy courts in the US that has at its core the intent to provide a debtor with
‘breathing space’ to reorganise its business in a manner that is fair and reasonable to all stakeholders in the company
subject to reorganisation. Once an entity files a petition for reorganisation under Chapter 11, there is an automatic stay
that prohibits creditors subject to the bankruptcy court’s jurisdiction from taking any action to enforce a claim
anywhere, and this would include a foreign enforcement of a ship mortgage. Moreover, a bankruptcy may give rise to
claims of lease recharacterisation or preference of fraudulent conveyances, none of which is likely to be raised outside
that context.

Law stated - 10 May 2022

Foreign court rulings
Will the courts of your jurisdiction respect the rulings of a foreign court presiding over
reorganisation or liquidation proceedings?

This will depend on the facts and circumstances of each case, but Chapter 15 of the US Bankruptcy Code represents
the domestic adoption of the Model Law on Cross-Border Insolvency promulgated by the United Nations Commission
on International Trade Law (UNCITRAL) in 1997. Generally, a Chapter 15 case is ancillary to a primary proceeding
brought in another country, typically the debtor's home country. As an alternative, the debtor or a creditor may
commence a full Chapter 7 or Chapter 11 case in the US if the assets in the US are sufficiently complex to merit a full-
blown domestic bankruptcy case. In addition, under Chapter 15 a US court may authorise a trustee or other entity
(including an examiner) to act in a foreign country on behalf of a US bankruptcy estate.

Law stated - 10 May 2022
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Has your jurisdiction adopted the Model Law on Cross-Border Insolvency promulgated by the
United Nations Commission on International Trade Law?

The United States has adopted UNCITRALSs proposed model law on insolvency through the adoption of Chapter 15 of
the United States Bankruptcy Code.

Law stated - 10 May 2022

Order of priority
What is the order of priority among creditors? In what circumstances will creditors be required to
disgorge payments from an insolvent company?

These questions cannot be answered summarily. Secured creditors are clearly treated in a superior manner to
unsecured creditors, who are in turn treated in a manner superior to equity holders, but under Chapter 11 the
determination of who is a secured creditor and who is not requires a complicated analysis that is very much dependent
on the facts of the case. Such analysis is, however, often the most contentious part of a bankruptcy proceeding.

Disgorgement of payments from an insolvent company in the US is the subject of the ‘preference’ rules in a Chapter 11
proceeding. To the extent this subject can be broadly articulated, it can be stated that a payment made outside the
ordinary course of business within the 90 days preceding a Chapter 11 filing may be set aside as a preference and that
the party receiving such a payment may be ordered to disgorge it. An example of such a preference might be the early
payment of a debt to one creditor that has the effect of granting that creditor preferential treatment with respect to
others.

Law stated - 10 May 2022

Security provision by vessel owner
May a vessel owner provide security on behalf of other related or unrelated companies? What are
the requirements for it to be enforceable?

Yes, subject to such provision of security not being ultra vires, a preference or a fraudulent conveyance.

Law stated - 10 May 2022

Law of fraudulent transfer

Is there a law of fraudulent transfer that permits a third-party creditor to challenge, for example,
the grant of a mortgage because of insolvency of the mortgagor or insufficient consideration
received by the mortgagor in exchange for the grant of the mortgage?

Yes. As a general rule, both in bankruptcy and under state law, a third-party creditor may challenge a transaction
providing for the grant of security if the grantor was insolvent at the time of the grant and did not receive a fair
consideration (reasonably equivalent value). The tests for both insolvency and fair consideration can be complex.

Law stated - 10 May 2022
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Petitions by creditors
How may a creditor petition the courts of your jurisdiction to declare a debtor bankrupt or compel
liquidation of an insolvent obligor?

Any two or more creditors may petition to commence an involuntary bankruptcy petition against a debtor.

Law stated - 10 May 2022

Model Netting Act

Has your jurisdiction adopted the Model Netting Act of the International Swaps and Derivatives
Association (ISDA)? If not, may a swap provider exercise its close-out netting rights under an
ISDA master agreement despite an obligor’s insolvency?

The US Bankruptcy Code has provisions that specifically allow for netting of obligations under ISDA swap and
derivatives transactions.

Law stated - 10 May 2022

UPDATE AND TRENDS
Current developments

Are there any emerging trends or hot topics that may affect shipping finance law and regulation in
your jurisdiction in the foreseeable future?

With the passing in late December 2020 of the National Defense Authorization Act, the Outer Continental Shelf Lands
Act is to apply to offshore wind and other renewable energy projects constructed on the US Outer Continental Shelf.
This means that all US laws, including the Jones Act, will apply to offshore wind development. Accordingly, transporting
the various equipment and necessaries to the wind farm site requires careful consideration of the Jones Act, which
regulates maritime commerce and requires goods shipped between US ports to be transported on ships that are built,
owned and operated by United States citizens or permanent residents. Jones Act compliant vessels are more
expensive to use but with proper planning and structuring less expensive non-Jones Act vessels may be used for
certain aspects of an offshore wind farm. If the vessels used in the project need to be Jones Act-compliant, the owner
of such vessels also needs to comply with the citizenship requirement of the Jones Act for owning such vessels. In
addition, because offshore wind installation and service vessels are highly specialised and expensive to construct, and
the majority of the vessels needed in the US offshore wind industry are being constructed now, or will need to be built,
in order to service all the planned projects, stakeholders must pay close attention to debt financing terms, project and
counterparty risks, and any US securities law aspects of the project for companies venturing into the capital markets or
for public companies undertaking such an investment.

Law stated - 10 May 2022
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Give the date on which the information above is accurate.

May 10, 2022

Law stated - 10 May 2022
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Jurisdictions

Brazil

China

Cyprus

Japan

Malta

Marshall Islands
Nigeria

Panama

Russia
Singapore

Sweden
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Turkey

United Arab Emirates
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United Kingdom

USA
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